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 1.  TIME:  9:00   CASE#: MSC15-02088 
CASE NAME: MANANDHAR VS. INTERNATIONAL FEDERATION 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to August 9, 2018 per Stipulation. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-02088 
CASE NAME: MANANDHAR VS. INTERNATIONAL FEDERATION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY INTERNATIONAL FEDERATION 
* TENTATIVE RULING: * 
 
Continued to August 9, 2018 per Stipulation. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02127 
CASE NAME: MIYASAKA VS. GHAUS 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY JEFFREY MIYASAKA 
* TENTATIVE RULING: * 
 
Granted. “Once suit has been filed, unreasonable delay in filing an amended pleading after 
discovering a Doe defendant's identity may bar a plaintiff from using the fictitious name device. 
To preclude relation back on this basis, however, the opposing party must show the plaintiff was 
dilatory and that the defendant was prejudiced by the delay.” Winding Creek v. McGlashan 
(1996) 44 Cal.App.4th 933, 941. Even if Plaintiff was dilatory in seeking this Doe amendment, 
Defendant has not shown any real prejudice caused by the delay.   
 

  

 4.  TIME:  9:00   CASE#: MSC16-01533 
CASE NAME: NETXPERTS, INC.  VS.  ALFARO 
HEARING ON MOTION TO STRIKE OR TAX COSTS 
FILED BY NETXPERTS, INC. 
* TENTATIVE RULING: * 
 
Denied. As to the CourtCall expenses, an item not specifically allowable as costs under Code of 
Civil Procedure section 1033.5, subdivision (a), and not specifically prohibited under subdivision 
(b), may be allowed as costs at the discretion of the trial court if reasonably necessary to the 
conduct of the litigation. Citizens for Responsible Development v. City of West Hollywood (1995) 
39 Cal.App.4th 490, 506. The court finds that the CourtCall expenses were all reasonably 
necessary to the conduct of this litigation. 
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 5.  TIME:  9:00   CASE#: MSC17-01363 
CASE NAME: YUDOWITZ VS. LEE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY KIM WAI LEE, WONG HILDA LEE 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the (first) Amended Complaint (“FAC”) is overruled. 

Defendants shall file and serve their answer by August 9, 2018.  

Plaintiff Michael Yudowitz has sued Defendants Kim Wai Lee and Wong Hilda Lee for 

breach of contract, fraud and negligent misrepresentation, which are all based on an alleged 

nondisclosure by Defendants. Plaintiff alleges that he purchased a house from Defendants 

based in part on the view the house had. (FAC ¶6.)  However, after Plaintiff purchased the 

house he learned that the view was not as good as it was when the property was sold. (FAC ¶7) 

Plaintiff alleges that Defendants trimmed three feet off a hedge on a neighbor’s property and 

when the hedge started to grow back it obstructed the view. (FAC ¶5.) 

Defendants demur to all three causes of action based on the failure to state a claim 

under Code of Civil Procedure section 430.10(e). Defendants also appear to demur based on 

uncertainty under section 430.10(f). Defendants’ memorandum cites section 430.10(d), 

however, there is no argument that there is a defect or misjoinder of parties. Finally, the 

demurrer includes several other reasons, but these appear to be sub-arguments in support of 

Defendants’ argument for the failure to state a claim.  

Defendants have made some arguments on demurrer that suggest confusion about the 

standard when ruling on a demurrer. Defendants argued that the allegations in the FAC related 

to Defendant cutting the hedge are insufficient because they are “unsupported allegations from 

a third-party” or are “hearsay and argumentative”. (Defendants’ Memorandum p.4 and p.8.) On 

a demurrer, the Court assumes that the facts alleged in the complaint are true. (See, e.g. Blank 

v. Kirwan (1985) 39 Cal. 3d 311, 318.) The Court is not concerned with whether plaintiff has 

presented admissible evidence to support his claims at this stage in the case.  

Defendants main argument is that Plaintiff’s claims fail because the view was a visible 

condition and thus Plaintiff would have been aware of the view with “diligent attention and 

observation.” This argument is not persuasive on demurrer. The facts alleged show that 

Defendants changed the view for the property before showing it to Plaintiff. The facts alleged do 

not show that a diligent observation would show that the view was temporary and would change 

when the hedge grew back. Perhaps Defendants will raise this argument in a future motion, but 

on a demurrer the Court will not find that Plaintiff’s claims are barred because the change in 

view was a visible condition.  

Defendants’ cited cases do not require a different result. Buist v. C. Dudley De Velbiss 

Corp. (1960) 182 Cal.App.2d 325 affirmed a trial court’s judgment against a seller who failed to 

disclose that the property was on the location of an ancient landslide. Pagano v. Krohn (1997) 
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60 Cal.App.4th 1 affirmed the granting for summary judgment in the seller’s favor because the 

buyer had knowledge of the essential facts related to water intrusion problems in the area and 

was aware that the particular unit had evidence of moisture intrusion problems. In Shapiro v. Hu 

(1986) 188 Cal.App.3d 324 the buyer failed to notice a budge in the foundational wall of the 

building and the buyer later learned that he would have to repair the foundation before using the 

building for his business. The court affirmed the trial court’s judgment for the sellers 

notwithstanding the verdict after the jury found that the sellers had not committed fraud or 

misrepresentation in the sale of the subject property. (Ibid.) None of these cases involved a 

demurrer or a fact pattern similar to the one here.  

Failure to state a claim: Breach of contract 

Previously, Defendants argued that the contract claim failed because the complaint 

failed to either attached the contract or allege its terms. Plaintiff has now attached the contract, 

including the various disclosures related to the purchase of the property. (FAC ex. A.)  

Defendants also argue that Plaintiff has failed to identify the terms of the agreement that 

Defendants breached. Defendants are wrong. Although Plaintiff did not discuss specific terms of 

the agreement in his opposition, his complaint references specific terms. Plaintiff has alleged 

that Defendants made representations in their Seller Property Questionnaire that they had 

disclosed all material defects with the property, however, Defendants did not disclose that the 

view from the property would change when the hedge grew back. (See FAC ex. A: Seller’s 

Property Questionnaire V(A)(10) and (M)(3).) Thus, Plaintiff has identified specific statements in 

a portion of the contract that he claims were false.  

Failure to state a claim: Fraud and Negligent Misrepresentation 

Defendants argue that the fraud and negligent misrepresentation claims are not alleged 

with the required specificity. The Court disagrees. It appears that the parties are treating the 

fraud and negligent misrepresentation claims as being subject to the same arguments for this 

demurrer and the Court will do the same. 

Fraud requires: (1) a misrepresentation, (2) knowledge of falsity, (3) intent to defraud, (4) 

justifiable reliance and (5) resulting damage. (Nagy v. Nagy (1989) 210 Cal.App.3d 1262, 1268.) 

In addition fraud must be alleged with facts showing how, when, where, to whom and by what 

means the representations were tendered. (Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 73.)  

The FAC attaches a listing of the property, which advertises that the property has “[w]alls 

of windows frame spectacular views”. (FAC ¶6 and ex. B.) The FAC also alleges that Defendant 

Kim Lee cute three feet off the neighbor’s hedge to give a greater view from his property, 

despite not having the neighbor’s permission to do so. (FAC ¶5.) Plaintiff also alleges that 

defendants proceeded to sell the property representing that it had good views and not disclosing 

the issues with the hedge. (FAC ¶5.) The property listing advertising spectacular views is an 

alleged misstatement of fact that includes sufficient particularity for fraud. In addition, the 
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allegations related to Defendant Kim Lee’s cutting of the hedge show that Defendants either 

acted with intent to defraud or negligence when advertising that their property had good views.  

The Court finds that fraud and negligent misrepresentation have been sufficiently 

alleged.  

Uncertainty 

Finally, Defendants’ demurrer for uncertainty fails. “[D]emurrers for uncertainty are 

disfavored, and are granted only if the pleading is so incomprehensible that a defendant cannot 

reasonably respond. … We strictly construe such demurrers because ambiguities can 

reasonably be clarified under modern rules of discovery. [Citation.]” (Lickiss v. Financial Industry 

Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) The Court has reviewed the FACand 

it is not so uncertain that Defendants cannot respond.  

 

  

 6.  TIME:  9:00   CASE#: MSC17-01403 
CASE NAME: VARGAS VS. RILEY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Appear. 

  

 7.  TIME:  9:00   CASE#: MSC17-01508 
CASE NAME: WILLIAMS VS. PREMIER 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY JAMES WILLIAMS 
* TENTATIVE RULING: * 
 
Appear. 
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 8.  TIME:  9:00   CASE#: MSC17-01508 
CASE NAME: WILLIAMS VS. PREMIER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 9.  TIME:  9:00   CASE#: MSC17-02493 
CASE NAME: GADDIS VS. OSMAN 
HEARING ON MOTION TO STRIKE & FOR JUDGMENT ON THE PLEADINGS 
FILED BY ZARLACHT OSMAN 
* TENTATIVE RULING: * 
 
            Defendant Zarlacht Osman’s Special Motion to Strike pursuant to CCP § 425.16 is 

granted as to the protected petitioning activity only.  (See Baral v. Schnitt (2016) 1 Cal.5th 

376, 393.)  The motion is granted as to the claim and allegations based on Ms. Osman’s 

allegedly false statements made in court documents in exercising her right to petition the court 

for grievances.  In this case, Defendant’s protected activity was petitioning the court for the 

domestic violence restraining orders.   

 Plaintiff Alexander Gaddis filed a complaint alleging causes of action for Slander, Libel, 
and Intentional Economic Interference. Plaintiff and Defendant are engaged in a contentious 
divorce and custody proceedings.  Plaintiff alleges that Defendant has tried to ruin his reputation 
with family and friends and interfered with his employment. Here, Plaintiff has alleged, as the 
basis of his claims the following conduct by Defendant: 
 

1. Defendant’s E-mail to Mr. Gaddis’ employer on December 4, 2015, stating that Mr. 
Gaddis had stolen files, data and funds from a previous employer; 

2. Defendant’s E-mail to Ms. Osman’s family and friends that Mr. Gaddis was trying to get a 
gun to harm her and their son; 

3. Statements made by Ms. Osman in court papers in an effort to affect the domestic 
violence restraining orders. Plaintiff alleges Defendant knowingly and falsely wrote in her 
court documents that Mr. Gaddis is a “middle eastern,” “wife batterer,” and a 
“misogynist.”   

 
 
Special Motion to Strike, CCP § 425.16 
  
 Defendant brings this motion pursuant to CCP § 425.16 to dismiss “certain unmeritorious 
claims that are brought to thwart constitutionally protected speech or petitioning activity.” (S.A. v. 
Maiden (2014) 229 Cal.App.4th 27, 34.)  Section 425.16 motion to strike involves a two-step 
process. First, the court decides whether the defendant has made a threshold showing that the 
challenged cause of action is one arising from protected activity.  Second, “if the court finds 
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such a showing has been made, it then determines whether the plaintiff has demonstrated a 
probability of prevailing on the claim.” (S.A. v. Maiden (2014) 229 Cal.App.4th 27, 34, internal 
quotation marks omitted.)  The lawsuit will proceed if Plaintiff makes a prima facie showing that 
the claim has merit.    
 
 An anti-SLAPP motion may be directed at individual causes of action or portions of them 
(see CCP § 425.16(b)(1)). Thus, where a complaint contains both SLAPP and non-SLAPP 
claims, the SLAPP claims alone may be stricken.  “The Legislature's choice of the term ‘motion 
to strike’ reflects the understanding that an anti-SLAPP motion, like a conventional motion to 
strike, may be used to attack parts of a count as pleaded. (§ 425.16(b)(1) ….”  (Baral v. Schnitt 
(2016) 1 Cal.5th 376, 393.)  The Court in explained: 
 
  By referring to a “cause of action against a person arising from any act of that person in 
furtherance of” the protected rights of petition and speech, the Legislature indicated that 
particular alleged acts giving rise to a claim for relief may be the object of an anti-SLAPP 
motion. (§ 425.16(b)(1), italics added.) Thus, in cases involving allegations of both protected 
and unprotected activity, the plaintiff is required to establish a probability of prevailing on any 
claim for relief based on allegations of protected activity. Unless the plaintiff can do so, the claim 
and its corresponding allegations must be stricken. Neither the form of the complaint nor the 
primary right at stake is determinative.(Baral v. Schnitt (2016) 1 Cal.5th 376, 395.)   
 
 “The anti-SLAPP procedures are designed to shield a defendant's constitutionally 
protected conduct from the undue burden of frivolous litigation. It follows, then, that courts may 
rule on plaintiffs' specific claims of protected activity, rather than reward artful pleading by 
ignoring such claims if they are mixed with assertions of unprotected activity.” (Baral v. Schnitt 
(2016) 1 Cal.5th 376, 393.)  
  
  Defendant moves to strike Plaintiff’s claims on the ground the statements that form the 
basis of Plaintiff’s complaint arise from Defendant’s exercise of her First Amendment right to 
petition for grievances.  Here, the alleged injurious conduct included statements made in court 
documents about Mr. Gaddis.  Plaintiff alleges this was a smear campaign designed to pave the 
way for the domestic violence restraining order.  (Complaint ¶ 14.)  The initiating and 
maintaining the requests for domestic violence restraining orders are protected activities for the 
purposes of anti-SLAPP motions.  The alleged utterances and written statements are directly 
related to Ms. Osman’s attempts to get protection from the court.  “The anti-SLAPP statute's 
definitional focus is not the form of the plaintiff's cause of action but, rather, the defendant's 
activity that gives rise to his or her asserted liability—and whether that activity constitutes 
protected speech or petitioning.”  (Navellier v. Sletten (2002) 29 Cal.4th 82, 92.)   
  
 Defendant has met her burden of showing the acts underlying the causes of action 
arises from petition or protected speech activity covered by Section 425.16.  The burden shifts 
to Plaintiff to demonstrate that each challenged claim based on protected activity is legally 
sufficient.  (Baral v. Schnitt (2016) 1 Cal.5th 376, 396.)  “In this phase, the plaintiff must show 
both that the claim is legally sufficient and there is admissible evidence that, if credited, would 
be sufficient to sustain a favorable judgment.” (McGarry v. University of San Diego (2007) 154 
Cal.App.4th 97, 108-109.)    
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 Plaintiff failed to file an Opposition, with Points and Authorities.  The Declaration filed on 
May 29, 2018 failed to establish to establish the legal sufficiency of the claim based on the 
protected activity.  
 
 Moreover, the statements are subject to the litigation privilege set forth in Civil Code § 
47. “‘A plaintiff cannot establish a probability of prevailing if the litigation privilege precludes the 
defendant's liability on the claim.’ [Citation.]”  (Bergstein v. Stroock & Stroock & Lavan LLP 
(2015) 236 Cal.App.4th 793, 814.   “Under the usual formulation of the privilege, it applies ‘to 
any communication (1) made in judicial or quasi-judicial proceedings; (2) by litigants or other 
participants authorized by law; (3) to achieve the objects of the litigation; and (4) that have some 
connection or logical relation to the action.’ [Citation.]” (Ibid.)   
 
 Here, Plaintiff alleges that several of the offending statements were made in court, or in 
written documents filed with the court in support of Defendant’s petitions for a domestic violence 
restraining order.  The statements are protected by the litigation privilege. 
 
 Defendants’ special motion to strike the claim and allegations based on the protected 
conducted is granted. 
 
 
Motion for Judgment on the Pleadings 
 
 Defendant’s motion for judgment on the pleadings is granted with leave to amend.   
 The motion function as a demurrer, and as with demurrers, leave to amend is routinely 
granted. 
 
 Defendant seeks a judgment on the pleadings pursuant to CCP § 438 on the ground the 
claims are time-barred.  Defendant recognized that not all of the claims in Plaintiff’s complaint 
are subject to the special motion to strike under CCP § 425.16. Plaintiff also alleges damages 
as result of an email sent to his employer.  The statute of limitations for libel and/or slander is 
one year pursuant to CCP § 340(c).  The statute of limitations for intentional economic 
interference is two years pursuant to CCP § 339(1).  (See McFaddin v. H. S. Crocker Co. (1963) 
219 Cal.App.2d 585, 591.). 
 
 So, the time for filing a lawsuit expired on either December 4, 2016 or December 4, 
2017.  As such, Plaintiff cannot prevail on his causes of action.  The Complaint was filed on 
December 19, 2017.  On the face of the complaint, the claims appear to be time-barred.   
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10.  TIME:  9:00   CASE#: MSC17-02493 
CASE NAME: GADDIS VS. OSMAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

11.  TIME:  9:00   CASE#: MSC18-00543 
CASE NAME: TANG VS. TCHEONG 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY GEOFFREY TCHEONG, CLEMENCE TCHEONG 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

12.  TIME:  9:00   CASE#: MSC18-00674 
CASE NAME: HOROWITZ VS. RYAN 
HEARING ON MOTION TO STRIKE AFFIRMATIVE DEFENSES IN ANSWER 
FILED BY MONA HOROWITZ 
* TENTATIVE RULING: * 
 
            Plaintiff Mona Horowitz’s Motion to Strike Defendant’s Affirmative Defenses is denied 
without prejudice.   
 
 First, Plaintiff failed to comply with Cal. Rules of Court, Rule 3.1322. It provides: 
 
(a) Contents of notice. A notice of motion to strike a portion of a pleading must quote in full the 
portions sought to be stricken except where the motion is to strike an entire paragraph, cause of 
action, count, or defense. Specifications in a notice must be numbered consecutively.  
 (b) Timing.  A notice of motion to strike must be given within the time allowed to plead, and if a 
demurrer is interposed, concurrently therewith, and must be noticed for hearing and heard at the 
same time as the demurrer. 
 
  Plaintiff’s Notice states that she “moves for an order to strike Affirmative Defenses 
raised in Defendant’s Answer for failure to satisfy the CA Code of Civil Proc. Section 435(a) 
pleading requirements for “specificity or factual particularity” and to strike” irrelevant, false, or 
improper matter inserted in any pleading per Code of Civ. Proc. § 436. 
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 CCP § 435 does not have a “specificity or factual particularity” requirement.  To the 
extent Plaintiff contends Defendant has not alleged ultimate facts to constitute a defense, a 
motion to strike is not the proper procedure to address this type of defect.  
 
 Unless, Plaintiff contends the entirety of each Affirmative Defense is “irrelevant, false or 
improper matter,” Plaintiff must specify the exact portions to be stricken. Moreover, in the Memo 
of Points and Authorities, Plaintiff addresses why the Affirmative Defenses failed to allege 
ultimate facts, but fail to address how they are “irrelevant, false or improper matter” asserted into 
the Answer. 
 
 Secondly, the Court is concerned the motion is untimely.  There is no Proof of Service in 
the Court’s file showing when the Answer was served, but Answer was filed on April 23, 2018.  
CCP § 435(b)(1) provides: “Any party, within the time allowed to respond to a pleading may 
serve and file a notice of motion to strike the whole or any part thereof…”  A demurrer to an 
Answer must be filed within 10 days of service of the Answer.  (CCP § 430.40(b).)  Presumably, 
because a motion to strike and a demurrer must be brought at the same time, a motion to strike 
must be filed within 10 days after service of the answer. (CCP § 435(b); CRC 3.1322(b).) 
 
 Finally, CCP § 435.5 provides: “Before filing a motion to strike pursuant to this chapter, 
the moving party shall meet and confer in person or by telephone with the party who filed the 
pleading that is subject to the motion to strike for the purpose of determining if an agreement 
can be reached that resolves the objections to be raised in the motion to strike.”  Plaintiff has not 
filed a declaration indicating meet-and-confer efforts.  In fact, Defendant remarked in the 
Opposition that she would have been willing to discuss and amend the Answer where 
necessary. 
 

  

13.  TIME:  9:00   CASE#: MSC18-00804 
CASE NAME: STARSTONE NATIONAL VS. MERIDIAN 
HEARING ON MOTION FOR ORDER AUTHORIZING SERVICE OF SUMMONS THROUGH 
SECRETARY OF STATE  /  FILED BY STARSTONE NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted. 
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14.  TIME:  9:01   CASE#: MSC118-00903 
CASE NAME: DOYLE VS. ROOT 
HEARING ON MOTION FOR TRIAL PRIORITY OR EXPEDITED TRIAL DATE 
FILED BY AARON DOYLE 
* TENTATIVE RULING: * 
 
Appear. 

 

 


